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Potential second-tier subccntractor's protest conicerning

contract award by first-tier subcontractor will not be

considered on merits because protest does not fall with-

in any of the stated exceptions of Optimum Systems,

Incorporated, 54 Comp. Gen. 767 (1975), 75-1 CPD 166,

under which GAO considers protests of awards of subcon-
_ tracts,

Sargent Industries (5argent) protests the award to another
company of a subcontract for liquid metal valves by the Atomics
International Division of Reckwell Internationalt (Atomics). The
procu~ement arose’ from a cost type subcontract which Atomics has
with Westinghouse Elecfric Corporation (Westinghouse) which, in
tura, has a costtype prime contract with the Energy Research and
Development Administration (fRDA) for the managemant of ERDA's
Cliunch River Lreeder Reactor Project.

This, then, is a protest at Lhe second-tier subcontract
level concerning. the awavrd of a_second-tier subcontract. This
Oifice will consider such protes:n under the circumstances
enumerated in 4ptimum Systems Incorporated 54 Comp. Gen. 767
(1975). See Chemithon Corporation, B-lB&?l% December 16, 1976,
76-2 CPD 502; Automatic Laundry Company of Dallas, B- 185920
July 13, 1976, 76-2 CPD 38. 1t is recognized, however, that as
the subcontract tiers increase, the involvement by the Govern-
ment in such subcontracts is necessarily more difficult to
establish. It therefore becomes more difficult to meet the
criteria required by Optimum Systems before consideration of a
protest -on the merits will be given.

Sargent states that under their respective cost type con-
tracts, Atomics and Westinghouse are acting as procurement agents
whose procurements are made "for" the Government and that the
subcontract costs of Atomics are passed through Westinghouse
to the Government. Sargent asserts that under its regulations,
ERDA supervised aad approved all phases of the procurement process
resulting in the award which Sargent protests and that ERDA
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evaiuated and approved the subcontract. Sargent further contends
that becalse Atoimnics disregarded the selection provisions of its
RFP and the ERDA regulsations and did not select the low responsive
bidder with the best technical qualifications and experience, bad
faith and bias ir the selection process are apparent.

In Optimum Systeme, Incorporated, supca, our Office held
that we would constider protests concarning the award of subcon-
tracts by prime contractors only in certain circumstances.
Basically, consideration is provided in five arcas: first, where
the prime ~ontractor is acting as purchasing agent of the Govern-
ment; second, in cases where thc Govermment's active or direct
participation in the selection <of the subcontractor has the net |
effect of causing or controlling the rejection or selection of a
potential subcontractor, or has signifizantly iimited subcontract
sources; third, ‘fraud or bad faith in Government approval of the
siibcontract awurd or proposed award is shown; fourth, where tha
subcontract award is "for" an agenzy of the Federal Governmcntz
and fifth, where the questions concerning the awards of subcon-
tracts are subtmitted by cfficials of Federal agencies who ara
entitled to advance decisions from our Office.

j.

In the Optimum Sysiems case, we held that where, in addition
to the approVal of the subcontractor selection, the agancy's repre-
sentatives reviewed the RFP, attended the offeror’s conference
and negotiation sessions with esch offeror and made on-site visits
to the offerors during which they asked and answered ouestions,
the nature of the agency's involvement in the subcontract process
was not sufficient to warrant consideration of the subcontracter's
protest. Sargent has alleged no facts equalling the agency's
involvement in the: Optimum Systcms case. It has presented no
evidence to indicate that Atumics was a purchasing agent for ERDA,
that Atomics' selection for awerd of the subcontract was not
iundependently made or that ERDA's involvement in this procure-
ment had the net effect of causing or controlling Atomics' selection.

We disagree with Sargent's contention that under Etimna
Systems, this Office will entartain protests cuncerning subcon-
trac. awards where bad faith in the "selection process” is shown.
Bai faith in the selection process is not enough. Bad faith on
the part of the Government procuring officials in approving the
subcontract award must be shown. Litton Industrial Products,
Inc., B-181676, November 26, 1974, “74-2 CPD 291; Probe Systems
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Incorporated, B-182236, Januavy 2, 1975, 75-1 CPD 2, Anril 25,
1675, 75-1 CPD 260 and .June 15, 1976, 76-1 CPD 375. We also
d.sagree with Sargent's contention that bad faith and bias are
apparent from Atoniics' failure to select the offeror (Sargent)
with the lowest price and the best proposal and qualifi:ations.
Under the facts presented by Sargent, such a contention is purely
speculative.

Sargent's allegations that the award by Atomics was not in
‘the best intarests of the Government do not hring this case within
the exceptions under which this Office will consijer a protest
by a subcontractor., Rantec Division of Emerson I'lectric Company,
B-18525C, December 15, 1975, 75-2 CPD 394,

Because none of the bases under which we will consider protezts
concerning awards of subcontracts has been shown to exist, wa
must decline to consider the merits of the protest.
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